IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

VULCAN MATERIALS COMPANY, aNew
Jersey Corporation,

Plaintiff,

VS. Case No. 02-1251-JTM

ATOFINA CHEMICALS
INCORPORATED, a Pennsylvania
Corporation, and ATOFINA S.A., aFrench
Corporation,

Defendants.

MEMORANDUM AND ORDER

This matter is before the court on ten motions submitted by the parties: three motions for
partial summary judgment, fivemotionsinlimine, and two miscellaneous motions seeking to expand
(amotion for leave to file a surreply) or contract (a motion to strike) the pleadings or evidence
otherwise before the court. For the reasons stated herein, the court will partialy grant and partially
deny the relief sought by both parties.

Because much of the material supporting the various motions, as well as the motion for
surreply itself, has been filed under seal, the court has previoudly directed the Clerk of the Court to
file a copy of the present order under seal as well. However, the court noted that the protective
orders currently in place in the present action were largely the result of agreement of the parties,

(Dkt. No. 136), or based upon ageneric assertion of confidentiality and expediency and convenience



(Dkt. No. 360, granting Dkt. No. 359, which noted a blanket seal of briefs was the “mogt efficient,
least time-consuming, and less confusing” means for briefing as opposed to “ sort[ing] through the
documents to determine which ones should be filed electronically and which should be filed
manud ly, under seal.”). Accordingly, the court directed the partiesto specify which portions, if any,
of the present order they contend should remain under seal, along with the specific justification
which the party or parties contends overrides the general public interest, on or before January 6,
2005.' See Ratts v. Board of County Comrs of Harvey County, 141 F.Supp. 1289 (D. Kan. 2001)
(giving parties two weeks to show cause why summary judgment memorandum and order should
not be unseal ed).

Asthe court noted, thereisafundamental distinction between the broad | atitude the court has
to accord confidentiality to the parties discovery and other preliminary proceedings, and the
narrower discretion the court has in issuing orders resolving litigation. Disclosure of the basis for
acourt’ sordersistherule, not the exception. See Nixon v. Warner Communications, Inc., 435U.S.
589, 597 (1978). See also Rushford v. New Yorker Magazine, Inc., 846 F.2d 249, 252 (4th Cir.
1988) (noting that “if the case had gone to trial and the documents were thereby submitted to the
court as evidence, such documents would have been revealed to the public” and not subject to
protective order). The court must bear in mind the strong public policies supporting open accessto
the decisions of the courts, and that “ documents used by parties moving for, or opposing, summary
judgment should not remain under seal absent the most compelling reasons.” Joy v. North, 692 F.2d

880, 893 (2d Cir.1982). Indeed, as a general rule, documents submitted as a part of motions for

The court also directed that such motions showing cause might be filed under seal.
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summary judgment are subject to public right of access. Anderson v. Cryovac, Inc., 805 F.2d 1, 13
(1st Cir.1986).

Thepartieshaveresponded to the court’ sdirective. Vulcan hasstated that it hasno objection
tounsealing the order initsentirety. The Atofinadefendants have submitted apleading designating
portionsof the proposed order for redaction, emphasi zing in parti cular Atofina sreplacement supply
contracts with third parties. Atofina’s pleading in support of redaction states that the alternative
supply contracts are confidential, and that “ public disclosure of these arrangements and their terms
would harm defendants in their current and prospective negotiations concerning business
transactions with thrid parties involving cholorform and R-22.” (Def. Resp. at 1-2).

The court will not grant the proposed redactions, and shall direct the Clerk of the Court to
file as unseal ed the present order, which incorporatesin full the earlier sealed order. The burdenis
on the parties to show why the order of the court should be sealed in any particular respect.
However, no evidence of actual or likely harm has been presented by defendants; their assertion of
potential future harm is simply the uncorroborated argument of counsel. This isinsufficient to
counterbalance the strong interest in open public access to rulings of the court. Werethe matter to
have proceeded to trid without summary judgment, evidence of the alternative supply contracts
would have been submitted in open court. The court has also examined the individual redactions
proposed by defendants, and finds that they seek to exclude virtually any detail asto the alternative
supply contracts, including the datesthey were entered into. The court finds no basis, on the record
before it, for concluding that the important public interest in open rulings by the court has been

overridden, and that justice requires sealing any element of this order.



I. Summary Judgment.

Summary judgment is proper where the pleadings, depositions, answers to interrogatories,
and admissions on file, together with affidavits, if any, show there is no genuine issue as to any
material fact, and that the moving party is entitled to judgment as a matter of lav. Fed.R.Civ.P.
56(c). In consideringamotion for summary judgment, the court must examineall evidenceinalight
most favorable to the opposing party. McKenzie v. Mercy Hospital, 854 F.2d 365, 367 (10th Cir.
1988).

The party moving for summary judgment must demonstrate its entitlement to summary
judgment beyond areasonabledoubt. Ellis v. El Paso Natural Gas Co., 754 F.2d 884, 885 (10th Cir.
1985). The moving party need not disprove plaintiff's claim; it need only establish that the factual
allegationshave nolegal significance. Dayton Hudson Corp. v. Macerich Real Estate Co., 812 F.2d
1319, 1323 (10th Cir. 1987).

In resisting a motion for summary judgment, the opposing party may not rely upon mere
allegations or denials contained inits pleadings or briefs. Rather, the nonmoving party must come
forward with specific facts showing the presence of a genuine issue of material fact for trial and
significant probative evidence supporting the allegation. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 256 (1986). Oncethe moving party has carried its burden under Rule 56(c), the party opposing
summary judgment must do more than simply show there is some metaphysical doubt as to the
material facts. "In thelanguage of the Rule, the nonmoving party must come forward with 'specific
facts showing that there is a genuine issue for trid." Matsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp.,475U.S. 574, 587 (1986) (quoting Fed.R.Civ.P. 56(€)) (emphasisin Matsushita). One

of the principal purposes of the summary judgment rule is to isolate and dispose of factualy



unsupported claims or defenses, and the rule should be interpreted in a way that allows it to
accomplish thispurpose. Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

Given the extensve, indeed frequently repetitive, nature of the evidence and argument
submitted to the court with respect to the summary judgment and other motions, motions for
reconsideration of the present memorandum and order are discouraged. Such motions under
Fed.R.Civ.Pr. 59(e) may be granted only to correct manifest errors or present newly discovered (but
previoudy undiscoverable) evidence. Anderson v. United Auto Workers, 738 F.Supp. 441, 442 (D.
Kan. 1989). Any such request or motion shall not exceed five, double-spaced pages, shall not
reiterate evidence or repeat arguments previously made to the court in the pleadings already on file,
and shall befiled on or before December 30, 2004. Any response to such amotion is subject to the
same limitations, and shall not be filed on or after January 14, 2005. No reply is permitted.

The court findsthat the following facts are established as uncontroverted. To theextent that
the requested findings of fact are not included herein, it is because the requested findings are
irrelevent, not supported in theevidence, or are not presented inthe manner set forth under D.Kan.R.

56.1.

A. Findings of Fact

Plaintiff VVulcan Materials Company i sbased in Birmingham, Alabama. It operateschemical
plants in Wichita, Kansas and Geismar, Louisiana. Vulcan produces chlorine, caustic soda,
hydrochloric acid, chloroform, and other chemicals at its Wichita plant.

Defendant ATOFINA Chemicals (“Atofina’), formerly known as EIf Atochem North

America, Inc., isbased in Philadel phia, Pennsylvania. Until June 2002, Atofinaoperated achemical



plant in Wichita, Kansas. Defendant ATOFINA S.A. (“Atofina France”) is a French corporation
based in Paris, France.

The evidence is unclear asto the precise relationship between Atofinaand Atofina France.

Defendantscontend that thetwo corporationsare merely affiliates, both owned by Total S A.
Atofina and Atofina France are both parts of Total’s Chemical Branch. However, cited authority
(Atofinabranch manager Bruno Estagnasie), asked if the defendant corporations, along with athird
Elf Aquitaine, are” separate and distinct corporaeentities,” responded ,“1 don’t know.” Hetestified
that Atofina and Atofina France are “sister companies,” but also testified that “1t’s complicated. |
don't feel at easeto answer thisquestion.” Thereisevidenceintheform of an affidavit from Héléne
Monceaux that the defendants are in fact sister companies under the general ownership of Total.

Atofina s Wichita plant wasthe only place Atofinamade R- 22. AtofinaFrance ownsan R-
22 plant in France, and, through other affiliates, R-22 plantsin Spain and China. Atofina France
manufactures chloroform in France,

Before June of 2002, Atofina bought from Vulcan the chloroform it needed to make R-22.
Atofina’ s Wichita plant was physically adjacent to Vulcan's Wichita plant, and was connected to
Vulcan's plant by a system of pipelines.

R-22 is a chemical generally used in North America as a refrigerant. It is also known as
HCFC-22, F-22, Forane 22, and chlorodifluoromethane. One component of R-22 ischloroform (also
known as CFM and CHCI3). R-22isproduced by chemically reacting chloroform and hydrofluroic
acid.

Atofina had historically lost money producing R-22. It lost approximately two million

dollars each year between 1990 and 1997. It gained aprofit in 1998 and 1999, but |ost money again



in 2000, and forecast additional lossesin 2001. Atofind s total income from the Wichita plant in
1999 was approximately $4.7 million. Vulcan knew Atofina had accepted the risk of plant closure
becauseit knew if Atofinadecided to closeits plant, VVulcan would have 12-months notice. Atofina
wanted a twel ve-month notice provision in the 1999 Agreement to, if necessary, allow it to find an
alternate source of chloroform supply. Atofina understood that if R-22 production stopped in
Wichita, Vulcan would have to find new customers for the chemical products it manufactured in
Wichita.

Occasondly, prior to the 1999 agreement which is at the heart of the present case, Atofina
raised the possibility of closingits plant. Vulcan wastold in 1998 that Atofinawill “probably need
to rationalize R-22 production somewherein 3-5 years.” One employee of Vulcan testified that the
company “ had heard [from Atofing] the possibility of we' re going to shut it down if you don’t lower
your pricemany, many, many times.” Notwithstanding these statementsof potential closure, Vulcan
and Atofina entered into a series of contracts for the sale of chloroform from Vulcan to Atofina
Prior to June 1, 1999, Atofina bought the chloroform needed for its R-22 manufacturing from
Vulcan, pursuant to a June 1, 1994 Chloroform and Muriatic Acid Sales Agreement. The 1994
Agreement had an initial five-year term, from June 1, 1994 to May 31, 1999.

On September 1, 1999, the partiesentered into anew SalesAgreement. Atofina'snegotiators
for the 1999 Sales Agreement included Dave Thomas (Atofina’ s Manager of Chemical Purchases)
and Thomas Parrillo (Vice-President of Supply Chain). Theinitial term of the 1999 Agreement was
for three years. from September 1, 1999 through August 31, 2002.

Section 2.2 of the 1999 Agreement provides:



Theinitia term of this Agreement shall extend for three (3) years after it becomes
effective (“Initial Term”). Thereafter, this Agreement shdl renew automatically for
successive twelve (12) calendar month periods (“Additional Term(s)”) unless the

Agreement is terminated pursuant to the provisions of this Agreement. In addition

to the specific rights of termination provided herein, either party may terminate this

Agreement after the Initial Term effective upon the expiration of twelve (12) months

prior written notice mailed to the other party. The Initial Term and any Additional

Terms shall sometimes be collectively referred to herein asthe “Term.”

(1999 Agreement at 4).

Under Section 3.1 of the 1999 Agreement, Atofina was obligated to purchase its “entire
requirements of chloroform” for the Wichita plant from Vulcan. (Id.) The same section provided
that Vulcan was not required to deliver more than 5,000 tons of chloroform to Atofina “in any
calendar month during the Term.” The 1999 Agreement required Atofinato provide Vulcan with
estimates of its chloroform needs. It required Atofinato give an estimate of its monthly chloroform
requirements for the next calendar year on or before November 1 of each year, and to provide
updated forecasts by the eighth working day of the month preceding each upcoming month and
quarter.

The 1999 Agreement set a base price of $480 per ton ($0.24 per pound) for chloroform.
Vulcan could change the price for its chloroform, upon 30-days written notice, subject to certain
limitations. After notification of achloroform price change by Vulcan, Atofinawasto calculate its
average bulk equivalent R-22 pricefor the three-month period preceding Vulcan'snotice. (§84.1.1).
If the price was less than $0.95/Ib, Vulcan’s chloroform price could not exceed the lowest price

Vulcan charged to any other domestic chloroform customer,? excluding those customers who

purchased chloroform solely for polymer production, on a net of freight and price rebate basis at

2/ulcan’s only domestic non-polymer chloroform customer, other than Atofina, was
Honeywell.



Vulcan's producing plant. (8 4.1.2). The Agreement suspended the pricelimitationsif Atofina's
importsof R-22 in any three month period exceeded its three-month average of importsin 1998 and
if Atofina's pipeline chloroform purchases from Vulcan were less than 8,500 tons for the same
period. (§4.1.4).

The Agreement provided that it would be “enforced and otherwise governed in all respects
by the laws of the State of Kansas’ (1999 Agreement at 13, § 15.)

The 1999 Sales Agreement did not specify any minimum quantity of chloroformthat Atofina
was obligated to buy in any one year. It aso did not limit Atofinato selling R-22 made only in
Wichita; it could sell R-22 made at other plants.

AtofinaPresident Mickey Lauchert knew when he signed the 1994 Agreement that it would
run for an initial term of five years, and would renew automaticaly for another year until June 1,
2000, unless notice was given to Vulcan before June 1, 1998. The 1994 Agreement contained a
provision identical to Section 2.2 of the 1999 Agreement, except that it contained afive-year Initial
Term. Vulcan moved to terminate the 1994 Agreement at the end of itsinitial five-year term, by
letter dated May 29, 1998. Vulcan’s|etter noted that because of the May 29, 1998 natice, “under
the provisions of this agreement it will expire on May 31, 1999.” (Pl. Ex. 6 at AT005836.)

Atofina’ s Dave Thomas stated that the notice provision of the 1999 Agreement constitutes
an “evergreen provision” by which the contract automatically renewsfor 12-month periods, unless
terminated with twelve months advance notice. Thomas understood that, if anotice of termination
under the 1999 Agreement was provided too late to prevent automatic renewd, the notice would

effectively provide more than 12-months notice of termination.



In August 1999, Thomastold Vulcan, “I'm surewewill have to continue to keep each other
advised of eventsin our respective markets that can have major impacts on our R-22 volumes and
pricing.” An Atofina document indicates that that company understood that the price change
mechanism (Section 4) of the 1999 Agreement would apply during any notice period following a
decision by Atofinato shut down the Wichita plant.

The CDC, or Comité Direction Chimie, isthe board of managers for the chemicals branch
of the defendants' business. In May 2001, the defendants produced a summary of the 1999
Agreement, in anticipation of the meeting between the CDC and Atofina's General Manager of
Fluorinated Products, Bruno. The summary stated that the 1999 Agreement had a contract term of
“3 yrs Sep ‘99 to Aug ‘02, then Evergreen 12 month intervas.” (Pl. Ex. 11, Wichita Project at
ATO004574.) The summary aso states: “Termination: 12 months notice, (Aug ‘01 notice to
terminate as of Aug ‘02).” (Pl. Ex. 11, Wichita Project at AT004574.)

Defendants expert witness, Michael J. Clarke, understood that “because the Agreement
between Atofina and Vulcan has a contractual 12-month notice of termination provision...,” any
alleged damages should be addressed “through February 11, 2003, at thelatest.” (PI. Ex. 12, Clarke
11/10/03 Report at 12.) Clarke testified in his signed report that “the agreement also retained an
automatic renewal of 12-month periods....” (Pl. Ex. 12, Clarke 11/10/03 Report at 5.)

On March 2, 2000, John Kevgas, Atofina's Vice-President and Genera Manager of
Fluorochemicals, distributed summaries of several Atofina contracts attached to a notice of an
upcoming meeting. One of the summaries related to the Vulcan contract, and said that Atofina
signed a chlorof orm agreement in September 1999 that contained a* 12 month evergreen provision

with 12 months cancellation notice.” (Pl. Ex. 6 at AT023157.)
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Atofina believes the 1999 Agreement was in existence and enforceabl e after dosure of the
plant in June 2002 until February 11, 2003.

On February 22, 2002, Vulcan’s in-house counsel offered Atofina an interpretation of the
1999 Agreement suggesting it terminated on February 11, 2003.

Internal Atofinadocumentsshow that an essential element of itspolicy regarding theWichita
plant was the price of chloroform. In August 1999, an Atofina memorandum emphasizes the
importance it has on chloroform price

| think we all recognize that the chloroform pricing has a significant impact on the

cost structurefor our R-22 refrigerant. We also acknowledge and thank V ulcan for

the past support for chloroform pricing that allows us to sell R- 22 into a very
competitive market.

(PI. Ex. 6 at AT009494-9495.)
Thomas, one of Atofina’ s executives negotiating the 1999 Agreement, testified:

As | think back to the events that led to [the 1999 Agreement], | believe it was
centered around the pricing element, ... but therewerediscussionsin 1998 andin ‘99
about anew price mechanism for Chloroform. And| believe those werethe primary
driversthat led to the creation of this document.

(Pl. Ex. 8, Thomas 30(b)(6) Dep. at 27, 30.)
Bruno Esagnase testified:

We saw fromthe beginning that all of our problemsin [R-]22in North Americawere
stemming from the high price of chloroform that VVulcan had us pay without any
possibility of finding another supplier. The more we conducted the study, the more
we progressed in the thinking, the more we analysed everything, the remediation
costsandthelogisticd alternaiveandthepossibility of havingproduct a Honeywell,
and the high fixed costs that we incurred at Wichita that couldn’t be decreased and
so on, the more obvious it came to us to say that there was absolutely no solution
with Vulcan.

(M. Ex. 5, Estagnasie dep. at 129.)
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Inhisdeposition, Estagnasieidentified several problemswith the profitability of the Wichita
plant, including the nature of the American market, the relative small size of the Wichita plant, and
as “[t]he main disadvantage,” chloroform and its “high cost.” (ld. at 44).

Estagnasie stated that Atofina had been trying to get a better chloroform price from Vulcan
for “years,” and that Atofinahad only two optionsto ensuregreater profitability: either get Vulcan
tolower its prices or shut down the plant and seek an alternative supply of chloroform (Id. a 79-81,
112-13.) Hetestified: “One scenario wasto try to get very quickly abigimprovement in the price
of chloroform and lower fixed costs because the fixed costs are charged to us by Vulcan in Wichita
... If that was impossible, then we would have to find an alternative.” (Id. at 81).

The evidence showsthat the price of chloroform wasthe single most significant fact driving
the defendant’ s actions. Other considerations were present. For example, the Wichitafacility was
a smaller, single-product facility, thereby resulting in higher fixed costs per unit than Atofina's
competitors. Estagnasie testified that he believed the Wichita plant was a problem because of the
price of chloroform, the small size of the plant, and transportation costs from Wichita. Richard
Kanter al so noted the small size of theWichitaplant asonefactor, in addition to thechloroform cost,
inthe plant’ slack of profitability. However, auniform theme throughout the defendants' decisions
regarding the Wichitaplant wasthe cost of chlorof orm associated withthe Vulcan contract. Further,
thereisno evidencethat would support aconclusion that thealternativefactorsidentified by Atofinia
were in any way discoveries of facts unknown at the time of the 1999 Sales Agreement.

Atofina’ s attempts to negotiate price changes were noted by George Bittlingmayer in his
report, which noted that (in addition to other proposals such as converting the Wichita plant to

another product) “ Atofina sought repeatedly to negotiate more favorable terms with Vulcan.” (Pl.
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Ex. 14, Bittlingmayer Report at 3.) Accordingto Bittlingmayer,”[t]heresulting squeeze betweenthe
cost of the mgjor input [chloroform] and the price of the output [R-22] was a leading cause of low
profitsand strained the rel ationship between Atofinaand Vulcan.” (Id. at 19.) Bittlingmayer wrote:
“Each cent paid per pound of chloroform resulted in extra annual plant costs of $800,000 dollars
[sic]. Hencesavings of afew cents could spell the difference between million dollar annual profits
and milliondollar annual losses.” (Id. at 18.) And Bittlingmayer stated that “ savingsthat camefrom
shifting production on purchases of R-22 to sites with lower chloroform costs’ contributed to the
savings Atofina associated with the Wichita shutdown. (Id. at 22.)

According to Atofina' s Mickey Lauchert, Atofina had told Vulcan many times “that if we
can't find a reasonable solution to our economics, the costs of rawv materials, our fixed costs
inevitably, wewill haveto takethat plant down.” (Pl. Ex. 4, Lauchert Dep. at 300.) Hetestified that
meetings with Vulcan regarding how Atofina could improve its profitability at Wichita“had been
goingonfor along, long time” and that “[w]e were dways unhappy about the price of chloroform.”
(Id. at 20, 246.) According to Lauchert, Atofina shut down the Wichita plant because it waslosing
money. (Id. at 409.)

Officidsfrom Vulcan, Atofina, and Atofina France met in Parisin October 1999. Atofina
identified chloroform pricing problemswith Vulcan and stated “ we either survivetogether or wedie
together!” (Pl. Ex. 6 at AT023156.) Atofina France's Estagnasie asked Vulcan “for a better
chloroformpricein Wichita,” and he noted that Wichitawas Atofina smost expensive plant, making
it “alogical choice should we haveto rationdize our production.” (Pl. Ex. 6 at AT008602- 8604.)

Atofina attempted to get chloroform price concessions from Vulcan in 2000 to improve the

13



economicsof theWichitaoperation, sayingif it could not improve Wichitaeconomicsit would cease
production at Wichita.

In Fall 2000, Atofinaand AtofinaFrance asked VVulcanto lower itschloroform price or enter
into a product swapping arrangement. In September 2000, Atofina offered to discuss a new
chloroform contract, asking, “IsVulcan interested in selling chloroform to ATOFINA Chemicalsat
Wichita?,” and suggesting aglobal chloroform swap with AtofinaFrance. (Pl. Ex. 6 at AT008545.)

Atofina France's Estagnasie prepared and presented a document titled “RMT
Fluorochemicals’ at the November 2000 RMT meeting. “RMT” is a French term that stands for
“rendezvous midterm,” and isabusinessreview. The November 2000 RM T presentation noted the
impending rapid decrease in U.S. market after 2005. Estagnasie also wrote that a “return to
profitability only dependson obtaining abig decrease of the chloroform pricefrom VULCAN. The
aternativeisto shut down and to supply the US packaged market from Europe and China, without
any increased cost (extralogistics being compensated by cheaper chloroform cost).” (Pl. Ex. 37 at
AT004060.) TheRMT proposed “initiatea ‘ hard-ball’ negotiation with VULCAN at the soonest,”
recommending generally negotiating “alose/lose situation is not afair win/win deal.” (Pl. Ex. 37
at AT004064.) The RMT concluded: “Our preferred choice isto negotiate a deal with VULCAN
which would grant ATOFINA a competitive chloroform price at Wichita (less than 21 ct/Ib).... If
thisis not possible, then we would have to close Wichita.” (Pl. Ex. 37 at AT004064.)

On December 11, 2000, Thomas told Vulcan that Atofinawas “making strategic decisions
with respect to its sourcing for the North American market,” and that Atofina s objective was

chloroform at $0.20/1b. beginning January 2001. (PI. Ex. 6 at AT009487-88.) Vulcan responded
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by giving Atofinaachloroform priceof $0.23/Ib. Previously, Vulcan’schloroform priceto Atofina
had been $0.26/1b.

An Atofina document from early 2001 recognized that Vulcan was “standing firm at
$.23/pound of chloroform.” (PI’sEx. 6 at AT005244-45.) Another document fromthe same general
timerecognizesthat “ VV ulcan hasinitiated areview to determine potential manufacturing savings (30
days).” (Pl. Ex.6at AT005244.) A third reflectsLauchert’ shandwritten notesthat Vulcan’ sreview
of manufacturing savingswould concludeat the“ End Feb 2001.” (PI. Ex. 6at AT005244.) A fourth
identifies issues having to do with Vulcan: “Accept or continue to pressure Vulcan: Indirect
Pressures[or] Tell Vulcan we are shutting down.” (Pl. Ex. 6 at AT005245.) And afifthasks, “Are
we willing to play poker with Vulcan?’ (PI. Ex. 6 at AT005245.)

In early 2001, the management of Atofina France changed its R-22 business to a globa
approach. Estagnasiewasappointed global General Manager for therefrigerantsbusinessbeginning
January 2001. His new responsibilities as global Genera Manager included management of the
North American R-22 business. After this gopointment, Estagnasie saw himself asresponsible for
improving the results in the company’s R-22 business in North America. As apart of his new
responsibilities, Estagnasie undertook anew study of the competitive position of the Wichita plant
in 2001.

Until January 1, 2001, Atofina had profit and loss responsibility for North American R-22
production. Atofina s change in management shifted responsibility for the company’ s business to
the Division of Fluorochemicals and Oxygenated Products (“DFQO”) in France. Atofina France's

Daniel Laure was the head of the DFO in 2001.
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Atofina scriticism of Vulcan’ schlorof orm pricing had been going on since 1994, but became
more focused after the management change in 2001. According to Lauchert, this focus increased
becauseL aure and Estagnasie, the* most vocal critics’ of the Wichita production, were now directly
responsible for the business. According to Kanter, “there was pressure within the company to
improve the profitability of R-22 at the earliest possible time.” Dave Thomas understood that
Estagnasie s personal opinion on the Wichita plant was that it “was the highest cost operation and
that it was one that would be shut down.”

Atofina sUnited Statesempl oyeeswere not enthusi asti c about closing the Wichitaplant, and
some rigorously opposed it.

On January 5, 2001, Estagnasie told Atofina' s Business Manager, Richard Kanter, that
despite a recent decrease in Vulcan's chloroform price, Atofina was still far from the additional
$0.03/Ib. price reduction it wanted to achieve.

Atofina sTom Parrillo, Mickey Lauchert, and Marshall Turner, and AtofinaFrance’ sDaniel
Laure met in Philadel phia on January 23, 2001. In minutes of the meeting, it was reported that the
“action plan” included a plan to “study the economics of Wichita shutdown” and “in the decision
we have to make, we will be driven by the economics, and chloroform price is akey factor.” (Pl.
Ex.19at AF000227.) Theminutesstatethat defendants had “ accepted and weusethe 23 ctg/lb price
until mid-2001,” and that “Vulcan will be back to us end of February with areview of potential
manufacturing savings in case they would operate our plant.” (Pl. Ex. 19 at AF000226.)

At some point in late 2000 or early 2001, Atofina began monthly imports of R-22 from

Atofina France.
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During early 2001, Atofinaconducted astudy of theworldwidelogistical optimization of R-
22 supply, including the role of the Wichita plant. Persons both in France and North America
contributed to the study.

In March 2001, Estagnasi e began negotiating with Honeywell. In April, heindicated to Lee
Diestelow, Atofina's Demand Manager, that “[w]e should understand the breakeven point relative
to the chloroform price at Wichita” (PI. Ex. 6 at AT007651; Pl. Ex. 2.)

Diestelow understood that if the Wichita plant could be returned to profitability, it would
continue operating. (Pl. Ex. 23, Diestelow dep. at 55-56.) He also knew Estagnasie was engaged
in hardball chloroform price negotiations with Vulcan. He understood that VVulcan had not made
price concessions significant enough to prevent the Wichita shutdown.

On April 12, 2001, Scott Schwartz at Atofinaasked Atofina Franceto examinethe® Current
Case” to determine whether Wichita's operating costs could be reduced before considering the
“Shutdown Case,” but AtofinaFrance officialswerelessinterested in maintaining the Wichitaplant
than Atofina officials. (Pl. Ex. 6 at AT004151.) Estagnasie testified that by May 2001, he was
“working on an alternative’ to continuing price negotiations with Vulcan. Hetestified that part of
hisJune 19, 2001 presentation to the CDC was arecommended chloroform “ swap” with Dow: “It's
aswap. Dow was shipping chloroformto Europe. Atofina[France] would have shipped chloroform
tothe United States. Both companieswere paying alot of money in shippingcosts. Theswapisjust
the saving of costs for both companies.”

InMay 2001, Rick Kanter, Atofina’s Business Manager for Refrigerants, responded to an e-
mail from Atofina’ s Mickey Lauchert, aregional group President. Kanter set forth an alternative

case in the event that negotiations with VVulcan are unsuccessful and therefore we must close the
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plant. Inorder to have aproductive negotiation with VVulcan, we need to know what kind of aresult
we could accept from Vulcan. Isit 18 cents? 20 cents? No one knows. Tha is the purpose of this
analysis, to determine what chloroform price (and other terms) we can accept, and where we should
walk away and proceed with the shutdown.” (PI. Ex. 6 at AT007671.)

On May 22, 2001, a letter was drafted to terminate the 1999 Agreement. The draft
termination letter issubstantially similar to the letter sent to VVulcanin February 2002. Theletter was
prepared beforethe June 19 CDC meeting, in case the decision to shut down was made and the | etter
needed to be sent.

As early as May 2001, Atofina was discussing whether or not to notify Vulcan of its
intentions.

On June 19, 2001, Atofina France officials made a presentation prepared by Estagnasie,
“Timing for Wichita Shutdown,” to the CDC. Jean-Pierre Seewus, President and CEO of Atofina
also attended the meeting. The presentation noted there was excess capacity in R-22 production,
arising from ozone legislation which was phasing out emissive demand in the deve oped countries,
alongwith mandated energy efficienciesin North America. Thereport noted that “[d]emand for R22
is expected to decrease in 2003 and progressively switch to HFC 410A,” another refrigerant. The
report also noted that the growth in polymer use of R-22 — R-22 is a feedstock for polymer
production, a non-emissive use — will “hardly compensate the decline of the demand for emissive
uses.” It predicted generally tha demand would grow by about 1% per year from 2000 to 2010.

With respect to Atofina s R-22 production, the presentation stated that “Wichitais our less

competitive plant (high chloroform price and high fixed costs).” The most competitive plant was
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the Pierre-Benite plant in France. The presentation noted the production costs per kilogram for R-22

at these plants, as well as two competitors:

Dupont (Louisville) $1.19
Atofina Pierre-Benite 1.29
Allied-Honeywell 1.33
Atofina Wichita 151

And the presentation stated that the costs of transporting R-22 to North American customers would
be cheaper from Pierre-Benite ($1.93 per kilogram) than from Wichita ($2.28 per kilogram). The
presentation stated that shutting down the Wichita plant could generate net savings of $3.4 million.
The presentation also noted that Atofina had not placed itself to enter the non-emissive,
polymer market, and that the company “does not have polymer downstream and because most
polymer producers are also producing [R-]22, it has to sell its volumes on the declining emissive
market.” The presentation stated that Atofina*“has a caseto rationalize its production worldwide,”
and stated:
We recommend the shutdown of Wichita under the following scenario:
® Give simultaneous notice of both service and chloroform contractsimmediately
® Negotiate aprice of chloroform valid until the end of 2002 of 19ct/Ib (-88%/T).
Thiswill break even with a shutdown of the plant end of 2001.
® Shutdown the plant at the latest on December 31st 2002
® This contractual date enables to minimize the penaltyes [sic] to be paid to
Vulcan[.] Itgivesus18 monthsto prepare for theshutdown to fully optimizethe
alternatives, and to locally produce [R-]22 during the 2002 season.
® |f Vulcan refuse to reduce its chloroform price, give the 150 days notice after
having finalized the Honeywell contract.
(PI. Ex. 20, at AT004023.)

Estagnasie testified that the conclusions in the presentation arose from a combination of

factors, including the price of chloroform, but also “the possibility of purchasng 22 a arelatively
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cheaper price in North America, the logistical savings of shipping disposable [containers of R-22]
from Europe, [and] the overall logistical optimization.” He also testified that the reason for the
recommendation for 150 days notice “was to try, if possible, to match the economics that
[defendants] would getin closing Wichitaearlier by closing later on by getting arelief in chloroform
that could match the economics of closing earlier.” (Pl. Ex. 5, Estagnasie dep. at 153-54.) The
Action Plan associated with the presentation recommended giving noticeto V ulcan terminating the
1999 Agreement by June 30, 2001, and “ Evaluate theinterest of VUL CAN ultimate proposal (if any)
on the shutdown date [by July 31, 2001].” (PI. Ex. 20, at AT004024.)

Laure had to secure approval from the CDC before dosing the plant. The CDC did not
approvethe recommended shutdown of theWichitafacility at the Junemeeting. Atofinanegotiated
with Dow and Honeywell the terms under which Atofina might obtain R-22 from those companies.

The negotiations continued through the summer and fall of 2001. On October 19, 2001,
AtofinagaveVulcanitsforecast of its chloroform requirementsfor 2002 pursuant to the 1999 Sales
Agreement. John Warren, the operations manager at the Wichita plant, prepared the forecast.
Warren testified that he did not know what Vulcan may have used the forecasts for, if anything.

The CDC decided in December, 2001 not to give Vulcan notice terminating the 1999
Agreement, until replacement supply contractswith Honeywell and DuPont weresigned. The CDC
withheldfinal approval of Estagnasie’ sshutdown plan, because it wanted to seeif Estagnasiecould
get abetter deal with Honeywell. It also directed Estagnasie to continue his study of the economics
of the Wichita plant.

The CDC’'s December 18, 2001 meeting took place at 2:45 p.m. in Paris, France. The

presentation on the Wichita closure to the CDC took about 15 minutes. The presentation at the
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meeting outlined the highlights of the negotiation results: the tolling arrangement with Honeywell
had beenfinalized and adraft contract wasvirtually ready for signature; the purchase agreement with
DuPont had been concluded and a draft contract had been sent to DuPont.

The presentation compared the costs of chloroform produced at Wichita (23¢ per pound)
againg that which could be obtained by the tolling agreement with Honeywell (20.8¢ per pound),
yieldingapricedifferential of 2.2¢ per pound. Overall, thetotal cost differential for R-22 production
was 9¢ per pound (69.6¢ at Wichita; 60.6¢ from Honeywell). The presentation updated the
economics summary associated with closing the Wichitaplant, concluding that annual net savings
of $6.1 million could be realized by closing the Wichita facility, and outlined areas for potential
savings of $1 million associated with closure of the Wichitafacility as negotiations continued. The
action plan attached to the presentation proposed that, by December 31, 2001, achloroform price be
finalized with Vulcan for thefirst half of 2002; that the DuPont and Honeywd | contracts be signed
by the middle of January, and that production be shut down at the Wichita plant by June 30, 2002.
The CDC accepted the recommendation to shut down the Wichita plant. Atofina's Demand
Manager, Lee Diestelow, testified he learned of the CDC’s December 18, 2001 decision the next
working day: “News like that traveled relatively quickly. | don't remember what day of the week
it was, but | would have known about something like that the next working day.” Wednesday,
December 19, 2001, wasthe next working day.

Warren, the Atofina Wichita plant manager, testified that he was told, at some time in
December, 2001, that the CDC had agreed to shut down the plant, and that there were some supply
contracts that had to be worked out before a fina decision would be made. He cannot recall that

there was a any specific time as to when the plant would be shut down.
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AtofinaFranceissued adirectivewhichincluded an “action plan” that spelled out thetiming
for the Wichita shutdown. One element of the action plan (with atarget date of December 31) was
to get afinal price from Vulcanfor its chloroform for thefirst half of 2002. Another was to notify
Vulcan of the termination of the Agreement by January 31, 2002. A third element of the plan was
to terminate R- 22 production on June 30.

A December 2001 Wichita Shutdown Updateidentifiestwo conclusionsfrom the June 2001
meeting: (1) “improve tolling conditions with Honeywd|” and (2) “secure a cheaper supply of
chloroform.” (Pl. Ex. 22, December CDC Update at AT003959.) The Update states Atofina
expected to pay $0.208/Ib. for chloroform under its swap agreement with Dow. The Update showed
that shutting down the Wichita plant could result in a total savings of $6.1 million, reflecting a
reduction of $9.5 million in fixed costs, offset by additiond logistical costs.

The CDC directed Estagnasie, Atofina France's General Manager for Refrigerants, to
continue negotiations on thetolling agreement with Honeywell, to achieve greater profitability.

Dave Thomas, Atofina s Manager for Global Chemical Sourcing, met with Vulcan’s Bill
Ragsdale, in Philadel phiaon February 8, 2002, and asked whether VVulcan was willing to change its
chloroform pricing formula. Thomastold Ragsdal e that “ absent along-term price formula, that we
would — that Atofina would have to make some decisions relative to the 22 business with the
information they had, if we didn’t have a pricing formulafrom Vulcan.” (Pl. Ex. 8, Thomas dep.
at 68-69.) On February 11, 2002, Atofina gave Vulcan written notice stating that the 1999
Agreement would terminate on February 11, 2003. The same day, it notified its customers that it
would shut down its Wichitaplant at theend of June, but that it had made arrangements to continue

to supply R-22 to its customers after that date.
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After June 27, 2002, Atofinastopped buying chloroform from Vulcan. Since June 27, 2002,
Atofina has continued to sell R-22 to customersin North America.

There was a demand for R-22 in North America in 2001, 2002 and 2003 that Atofina
intended to meet. InaJanuary 31, 2002 e-mail, Richard Kanter told Danny Wright that Atofinawas
“stayingintheR-22 market.” Atofinahad roughly the same number of R-22 customersintheUnited
Statesafter the shutdown. ItsAtofina scustomer basedid not change significantly between February
2001 and June 2002.

Atofina sLee Diestelow regularly receives Atofina' s R-22 salesrecords, and believes R-22
sales in March 2003 were “close” to what they were in March 2002. Since Atofina closed its
WichitaR-22 plant in June 2002, Atofina has sold R-22 that is manufactured by AtofinaFrance and
R-22 that is manufactured in North America by DuPont and Honeywell.

Estagnasie testified that the decision about closing the Wichita plant “was a question of
optimization of our economic situations which was a disaster.” However, he aso testified that
testimony Atofinacould haveremained in the R-22 business, even if the Wichitaplant had remained
in business one or two more years.

Of Atofina’ s top 20 customers from July 2001 to June 2002, only one was not an Atofina
customer in the second half of 2002, and only three were not Atofina customers in the first five
months of 2003.

The R-22 production technology used in Atofina s Wichita plant was virtually the same
technology used by Honeywell at its R-22 plants. The R-22 production technology used in Atofina

France's European plants did not make the production of R-22 less expensive.
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Defendants' replacement supply contracts with Honeywell, DuPont and Dow were essential
to assure Atofinaalong-term supply of R-22 in North America; the defendants would not have shut
down the Wichita plant if they had been unable to secure replacement supply contracts with
Honeywell, DuPont, and Dow. Thedefendants considered notice to terminate the 1999 Agreement
“premature,” if it was given before the replacement supply contracts were in place.

Atofinahad no specificincentiveto start anew supply contract with Honeywell in mid-2002
(rather than at some later time) beyond the pressure inside the company to improvethe profitability
of its R-22 sales at the earliest possible time.

Since June 2002, Atofina has sold R-22 in North Americathat is manufactured by Atofina
France and manufactured by DuPont and Honeywell. After June 27, 2002, when Atofina stopped
making R-22 at its Wichitaplant and stopped buying chloroform from Vulcan, Atofinastill required
quantities of chloroform and R-22 to meet its obligations to its customers.

The new supply contract with Honeywell is atoll manufacturing agreement, under which
Atofina purchases or otherwise acquires raw materids and pays a fee to have those materias
manufacturedinto R-22, with ownership of theraw material sand finished product always remaining
with Atofina. The Honeywell contract called for Atofinato pay a$0.10 tolling fee per pound of R-
22 for the first six kilotons of R-22 that Honeywell manufactured for Atofina each year.

After thefirst six kilotons, Atofinaagreedto pay Honeywell atolling fee of $0.15 per pound
of R-22 (up to an additional five kilotons). The chloroform that Honeywell would use to
manufacture Atofina' s replacement R-22 would be supplied by Dow at anet price of $457/metric

ton, compared to VVulcan's then current price of $507/metric ton.
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Thenew supply contract with DuPont alowed Atofinato purchase between 4,000 and 6,000
tons of replacement R-22 per year, at aprice of $0.609 per pound ($1,340 per kiloton). Dow would
provide chloroform to DuPont, entitling Atofina France to swap similar quantities of chloroform
required for thetolling with Honeywell.

The DuPont supply contract was signed on February 4, 2002.

By thetime of the December 18, 2001 CDC meeting, Dow had agreed to supply 100% of the
chloroform required to manufacture replacement R-22 for Atofina s North American requirements.

Officids from Atofina France, including Estagnasie, exclusively handled the chloroform
swap negotiations with Dow and handled the negotiations with DuPont.

Theuncontroverted evidence establishesthat the defendants had formed an intention, during
the course of 2001, to eliminate further purchases of chloroform from Vulcan and shut down the
Wichita plant. In a February 21, 2001 email, Estagnasie wrote: “As you all know, we have to
completeour study on the Wichita shutdown (not if but when) by the end of may [sic] in order to be
prepared to give our recommendation to the top management in june [sic].”

Laure testified:

Q: And Mr. Estagnasie saysto Mr. Kanter and you and others, “As you know, we

have to complete our study of the Wichita shutdown, not if, but when.”
A:Yes.

Q: Thedecision at that point was that it wasn’'t amatter of when Wichitawould be
or — if Wichitawould be shutdown but when Wichita would be shutdown.
A: Absolutely. And it mentions specifically in gross character, so it is— Yes.
InMay 2001, Mickey Lauchert wroteto Rick Kanter that hisrole with respect to the Wichita
project

isnot “tolead acampaignto ‘save’ Wichital!! And wearewell beyond theissuethat
the intention is to close/not close Wichital!!” The ultimate decision will be simply

25



driven by the economics. Your role then is to make sure al the intricacies and
complexities of the data gathering, analysis, etc. is driven by you.

Estagnase testified that he believed Atofina's relationship to Vulcan in May 2001 was:
“hopeless. It wasover. Vulcan couldn’t do and didn’t want to do anything vauable for us. It was
over.” Healsobelieved therewas* absolutely no solution” to Atofina sproblemsthat wouldinvolve
Vulcan.

In October 2001, Rick Kanter stated in an e-mail, which was carbon-copied to Estagnasie,
that “we should assume termination of production [at Wichita] on June 30, 2002.”

Atofinahad concluded negotiationswhich resolved al major issues of itsreplacement R-22
supply contract with Honeywell by October 18, 2001.

On December 11, 2001, Estagnasie told Lauchert, “A key point is to terminate production
of the R-22 & Wichita a the latest on [JJune 30th 2002.” By the time of the December 18, 2001
CDC meeting, the defendants had finalized the supply contract with Honeywell for replacement R-
22. And Atofina had also completed a draft replacement supply contract for R-22 from DuPont.
Agreements in principle were reached between defendants, Dow, and DuPont by December 2001.

The contract between Atofina and DuPont was signed on February 4, 2002 The contract
between Atofina and Honeywell was signed the next day. The first swap transactions between
Atofinaand Dow did not take place until August, 2002.

Atofinamade aconscious decision and engagedin aconscious strategy not to inform Vulcan

about the planned closure of itsWichita facility.
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Atofina ssalesdemand and inventory target information was gathered by the S& OP business
group under Richard Kanter’s direction. The S& OP group was a conglomeration of production
personnel from Wichita and business personnel from Philadel phia.

According to Marshall Turner of Atofina, the company knew its chloroform forecasts were
“an important obligation that Atofina had with respect to its relations with Vulcan.” Atofina
understood that the annual forecasts it provided to Vulcan pursuant to the 1999 Agreement were
important to allow Vulcan to plan the operation of its facility and to find buyers for its products.

On October 19, 2001, John Warren furnished Vulcan with awritten forecast of the amount
of chloroform Atofina would need for the remainder of 2001 and for all of 2002. The forecast
projected purchases of 30,295 tons of chloroform from Vulcan in 2002, with monthly forecasts
ranging between 2,190 and 2,920 tons for the entire year. On December 18, 2001, Warren gave
Vulcan an updated written forecast of the amount of chloroform Atofina would need during each
month of 2002, which projected purchases of 26,280 tonsof chloroform from Vulcanin 2002, with
forecasts of 2,190 tons per month for the entire year.

John Warren knew in December 2001 about the CDC'’ s decision to shut down the Wichita
plant. He did not act to revise Atofina's chloroform forecasts. He knew when he gave Vulcan
chloroform estimates for 2002 that it had been recommended to the CDC that the Wichitaplant be
shut down during 2002.

Dave Thomas gave Vulcan’s Bill Ragsdale an oral forecast for Atofina s 2002 chloroform
purchases on or around November 1, 2001. Thomastold Vulcan that Atofinaexpected to purchase
the same amount of chloroformin 2002 asit did in 2001. Thomas later received aphone call from

Vulcan's Bill Ragsdale on December 18, 2001. He confirmed his November forecast, and told
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Ragsdd e that Atofina expected to purchase 2,500 to 3,000 short tons of chloroform per month for
al of 2002. In exchange for Atofina’'s December 18, 2001 forecast, V ulcan agreed to extend the
$0.23 per pound price concession. AsMr. Thomasrecalled the conversation, “Vulcan has decided
to extend our current price a $0.23/Ib for the first six months provided our chloroform purchase
volumes remain in the 2,500 to 3,000 short tons (5-6 million) per month.”

Atofina has admitted that VVulcan, when it agreed to the December 2001 price concession,
did not know Atofina had all but signed deals with Honeywell and Dow. Atofina s former Vice
President, Tom Parrillo, hastestified that the company did not want V ulcan to “know the timing of
the closure until [V ulcan] had made a firm price commitment” for 2002 chloroform.

On December 20, 2001, Estagnasie asked Thomasif there was*“ [a]ny chanceto get 22 ct/Ib?
If you feel avery strong resistance, we shall settle for aguaranteed 23 ct/Ib for the next 6 months.”
Healsowrote: “Oneessential pointisthat VVulcan does not increase our price and guaranteesit until
the end of june[sic] for volumes we can live with.”

According to Parrillo:

Vulcan had provided voluntary price relief to try and extend the operation of that

plant and could have gone back to a higher price level during that 12 month period

on the basis of, hey, look, you know, the party is going to be over in 12 months, so,

you know, we might as well get what we consider to be an ordinary price.

Parrillo further testified:

Q: [Y]ou also said [Atofina] wanted to have price protection before VVulcan found
out about the closure of the plant?
Yes.
Okay, now what did you mean by that?
They wanted afirm commitment, afirm price commitment from Vulcan prior to
the plant being closed.

| see. So, if | understand what you're saying, Atofina U.S.A. wanted to make
sure that they got acommitment from V ulcan about the price of chloroform that

Q 202
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they were going to haveto pay until the plant closed before they told Vulcan the
plant was going to close?
A: That’s correct.

Finally, Parrillo stated that the defendants knew they were going to d osethe plant when they
gave Vulcan chloroform forecasts for 2002:

Q: Itseems—am| wrong, it seemsto bother you about this[sic] estimates. |Is there

something about the estimates that bother you?

A: Yes

Q: What is it about the estimates that Atofina gave to Vulcan in October and

December of 2001 that bother you?

A: Thedecision had already been madeto close the plant. In principal, the decision
was made much earlier in 2002. The necessary agreements were perhaps not
signed, but in principal agreed.

Q: So, what you're saying is by the time these estimates were given by Atofina

U.S.A. to Vulcanin October 2001, the plant — it had already been decided that
the plant was going to be closed and the agreements were basically made?

A: Yes.

Q: And you're taking about these agreements with Honeywell, DuPont and Dow?

A: Honeywdl, DuPont and Dow.

(In making this statement, Mr. Parrillo mistakenly referred to 2002, but |ater corrected himself and
said the decision to close was made by June 2001.)

Had Vulcan known in October 2001 through December 2001 that Atofina was not going to
require chloroform after June 2002, V ulcan would not have extended the $0.23/Ib price concession
to Atofina.

Atofina’ sMickey Lauchert, admitted that Atofinais run by the French. Atofina schangein
management made Lauchert less involved in the company’s business and more of an “asset
manager.”

Lauchert was the only representative of Atofina attending the June 19, 2001 presentation to

the CDC presentation, which had the final say on recommendations made by the heads of the global
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business units, and which made the decision to shut down the Wichita plant by accepting the
recommendations of Estagnasie or Laure. The June 2001 CDC meeting was conducted in French,
which Lauchert does not speak. Estagnasie and/or Laure gave Lauchert a*30-word” summary of
the June 19, 2001 CDC mesting.

Estagnasie was responsible for recommending the shutdown of the Wichita plant. He
directed the work of Atofina s Business Manager, Rick Kanter, relating to the shutdown plan, even
though they worked for different companies.

In 2001, Lauchert had to do whatever Estagnasie or Atofina France told him to do.
Estagnasie made the June 2001 Wichita closure presentation to the CDC in France. He also made
the presentation on the closure of Atofina’ s Wichitaplant to the CDC in December 2001. Lauchert
did not attend the December 2001 CDC presentation. When asked why he did not attend the
December 2001 CDC presentation, Lauchert responded “maybe they forgot about me.”

Atofina asserts it bears no liability because the Wichita shutdown was part of along-term
businessreorganization plan. It claims to have exercised reasonable business judgment in closing

an inefficient and unprofitable facility.

B. Conclusions of Law
1. Bad Faith

V ulcan seeksby summary judgment afinding that defendant Atofinabreached the 1999 Sales
Agreement to purchase the chloroform requirements for its Wichita plant. The parties agree that
Kansas law governs Vulcan's breach of contract claim. The Kansas version of UCC § 2-306 is set

forth in KSA 84-2-306, which provides
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A term which measures the quantity by the output of the sdler or the requirements

of the buyer means such actual output or requirements as may occur in good faith,

except that no quantity unreasonably disproportionatetoany stated estimate or in the

absence of a stated estimate to any norma or otherwise comparable prior output or

requirements may be tendered or demanded.
The Kansas comments to this section state: "If in good faith a party has no actual output or
requirements, it has no duty to performunder thecontract.” K.S.A. 84-2-306 Kan.cmt. 1. TheUCC
defines* good faith” generally as "honesty in fact in the conduct or transaction concerned.” K.S.A.
84-1-201(19). For merchants, the UCC defines*good faith” as* honesty in fact and the observance
of reasonable commercial standards of fair dealing in the trade.” K.S.A. 84-2-103(1)(b).

The magjority of courts addressing the subject have held that the “unreasonably
disproportionate” language of 2-306(1) restricts the ability of the buyer to increase purchases, not
to decrease them: the buyer can decrease its purchases, subject to the limitation not of
reasonabl eness, but of good faith. See MDC Corp. v. John H. Harland Co., 228 F.Supp.2d 387, 396
(S.D.N.Y. 2002) (“most authorities [hold] a requirements buyer may decrease its orders aslong as
it does so in good faith”).

The leading case on the issue of good faith in the modification of requirements contractsis
Empire Gas Corp. v. American Bakeries, 840 F.2d 1333 (7th Cir. 1988). The bakery defendant
contracted with Empire Gasto buy converters which would allow itsfleet of delivery trucksto run
on propane. Days after the contract was signed, the bakery decided not to convert its trucks. In
Brewster, the Seventh Circuit affirmed the decision for the plaintiff on theissue of bad faith, holding
that it had met its burden by presenting evidence that the buyer kept its trucks and “the financial

wherewithal to go through with the conversion process.” 840 F.2d at 1341. The defendant failed

to present any evidence of an independent business rationale for terminating its demand.
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The Breswster court observed that the issue can present problems defining the scope of
permissible conduct:

It is a nice question how exigent the buyer's change of circumstances must be to
allow him to scale down his requirements from either the estimated level or, in the
absence of estimate, the"normal” level. Obviously it need not be so great asto give
him a defense under the doctrines of impossibility, impracticability, or frustration,
or under a force majeure clause. Yet, although more than whim is required, see
Tennessee Valley Authority v. Imperial Professional Coatings, 599 F.Supp. 436, 439
(E.D.Tenn.1984), how much moreisunclear. Thereisremarkably littleauthority on
the question. This is a good sign; it suggests that, while we might think it
unsatisfactory for the law to be unclear on so fundamental a question, the people
affected by thelaw are ableto livewith thelack of certainty. Thereason may be that
partieslinked in an ongoing relationship —the usual situation under arequirements
contract — have a strong incentive to work out disagreements amicably rather than
see the relationship destroyed by litigation.

1d. at 1340. But court al so cautioned that good faith nonethel ess has certain minimum requirements:
Theessentia ingredient of good faith in the case of the buyer'sreducing hisestimated
requirementsis that he not merely have had second thoughts about the terms of the
contract and want to get out of it. See Wilsonville Concrete Products v. Todd
Building Co., 281 Or. 345, 352, 574 P.2d 1112, 1115 (1978); Royal Paper Box Co.
v. E.R. Apt Shoe Co., 290 Mass. 207, 195 N.E. 96 (1935); Fort Wayne Corrugated
Paper Co. v. Anchor Hocking Glass Corp.,[130 F.2d 471,] 473-74[3d Cir. 1942)];
White & Summers, [Handbook of the Law Under the Uniform Commercial Code,]
126 [(2d ed. 1980)]. Whether the buyer has any greater obligation isunclear, seeid.
at 126-27].]
Id. at 1340-41. Thestandard of good faith “ requiresat aminimum that the reduction of requirements
not have been motivated solely by a reassessment of the balance of advantages and disadvantages
under the contract to the buyer.” 1d. at 1341.
The defendants rely in particular on the decision of the Fourth Circuit in Brewster of
Lynchburg, Inc. v. Dial Corp., 33 F.3d 355 (4th Cir. 1994). Inthat case, Dia had contracted with
Brewster to supply the plastic bottle requirements for its Salem, Virginiaplant. Ultimately, Dia

closed the Salem plant and terminated the contract. In holding that Brewster failed to show Dial
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acted in bad faith, the court stressed that the Salem plant was one part of adivisgon of eleven plants
across the country, all but one of which was closed because they were dl experiencing chronic
unprofitability. 33 F.3d at 362. The opinion itself has no discussion of thetype set forth in Empire
Gas as to the particular considerations which may used in good fath to reduce a requirements
contract to zero, other than a general citation to Empire Gas, summarizing that case with the note
that a buyer may eliminate its requirementsin the face of a“demand drop.” Id.

Another court has written that although “there is no established standard” on the issue, the
proper analysis is to look to “the buyer's subjective maotives to determine if it had a legitimate
businessreason for eliminating its requirements, as opposed to adesire to avoid its contract.” NCC
Sunday Inserts, Inc. v. World Color Press, 759 F.Supp. 1004, 1009 (S.D.N.Y.1991). “It may be
assumed that good faith is required and that a party under contract cannot pretend not to have a
requirement to avoid his obligations under the contract.” Fort Wayne Corrugated Paperv. Anchor
Hocking Glass, 130 F.2d 471, 473 (3d Cir. 1942). See also Diversified Products, Inc. v. Tops
Markets, No. 99-CF-0457E-F, 2001 WL 640697, *5 (W.D.N.Y. June7, 2001). Onerecent example
of good faith may be found in Dienes Corp. v. Long Island R. Co., (E.D.N.Y. March 19, 2002),
where the court granted summary judgment in favor of the defendant buyer on a claim of bad faith
reduction of its purchases of replacement parts under a requirements contract. The court noted
evidencethat the buyer reduced its purchase of the replacement parts*“for the simple reason that the
part did not need to bereplaced as often aswas initially expected.” 1d. at *4. That is, the evidence
established that the modification of the requirements was prompted by a recognition of changed
circumstances.

The Kansas comments to 8 2-306 el aborate on theissue:
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In evaluating whether areduction is made in good faith, courts distinguish between

reductions” merely tocurtail losses’” (badfaith), ... and reductionsbecause of external

events that threaten the viability of the entire undertaking. (good faith).

KSA 84-2-306, Kan. cmt. 1.

Thecourt haslittledifficulty, inlight of theuncontroverted facts, in concluding that Atofina' s
decision to reduce its requirements for chloroform was not the product of good faith. The price of
the chloroform under the 1999 Sales Agreement played an essentia role in Atofina s decision.
Alternative justifications used by Atofina to try and rationalize its actions were both relatively
unimportant and were manifestly knownto Atofinaat thetimeit entered into the 1999 contract. Far
from being prompted by business considerations which were not previously anticipated or
independent of the underlying agreement, Atofina's decison was simply a reflection of its
dissatisfaction with the terms of tha agreement. Atofina did not get out of the R-22 business; it
continues to sell roughly the same amount of product it did previously — except that it has freed
itself of the consequences of its prior contract with Vulcan.

Theuncontroverted factsestablishthat the price of chloroformwasthe most significant factor
affecting Atofina s profit and loss performance; chloroform pricing was aways at the center of the
Atofina-Vulcan relationship. Chloroform pricing was the primary issue in the negotiations
surrounding the 1999 Sales Agreement. At theconclusion of thosenegotiations, Atofinavoluntarily
entered into the Sales Agreement, which provided for a base chloroform price $0.24 per pound.

However, almost immediately after the agreement was signed, and contemporaneous with
amanagement reorganization among Atofinaentities, the defendantsbegan to express concern about

the price, and unsuccessfully tried to persuade Vulcan to either lower the price or accept a



productswapping arrangement. Atofina sGeneral Manager Estagnasi erepeatedly stated that Atofina
had two options. Either persuade V ulcan to reduce the price, or shut the plant down. To the extent
other considerations, such as plant size, may have played arolein Atofina s decision, they were
clearly peripheral. According tointernal Atofinadocuments, a“return to profitability only depends
on obtaining a big decrease of the chloroform price from Vulcan.”

The evidentiary record is devoid of evidence demonstrating a downturn in R-22 demand.
Ordersfor R-22 had not decreased. Although Atofinain its brief generally alludes to the gradual
phase-out of R-22 under anti-emission legidlation, this has been generally known in the industry
since 1997, and the phase-out will not completely occur until 2010. Atofinaremainsin the R-22
business; it has simply switched suppliers.

Following Estagnasi€’ s recommendations, Atofina used the threat of shutting down the
Wichitaplant to force Vulcan tolower itspricefor chloroform, and V ulcan agreed to lower itsprice
to $0.23 per pound. This was insufficient for Atofina; it commenced work on an Action Plan to
study “the economics of Wichita shutdown,” specifically noting that “chloroform price is a key
factor.”

By the middle of 2001, the shutdown of the Wichita plant was “well beyond the issue that
the intention isto close/not close Wichita.” The only questions for Atofinainvolved the details of
its plan to remain in the R-22 business while reducing its purchases from Vulcan to zero.
Specificdly, Atofina splan contemplated remaining in the R-22 busi ness by getting chloroform from
Vulcan’s competitors through a swapping arrangement, and supplying that chloroform to R-22

makers under a toll-manufacturing agreement.
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Defendantsinsist that the CDC did not formally approvethe shutdown of the Wichita plant
inJuneof 2001. But thisistrue only inthe most formal sense. The CDC told Estagnasieto continue
his negotiations on the substitute supply contracts, and directed that V ulcan not be given notice until
those contracts were in place.

Atofinaproteststhat it simply shut down afacility that waslosing money. But those losses
were not some event independent of the 1999 contract; they were inherently the product of the
chloroform price authorized by the 1999 contract. Atofina saw Vulcan's chloroform price as the
“main disadvantage” in its American R-22 production. Atofina's management “saw from the
beginning that all of our problemsin [R-]22 in North Americawere stemming from the high price
of chloroform that VVulcan had us pay.”

Atofinamay have reorganized its R-22 business. But it remains in the business, supplying
R- 22 to itscustomersthrough aseries of swapping arrangements and toll-manufacturing. “A buyer
may go out of business altogether and hope to escape a burdensome requirements contract in this
way. Butif heonly reorganizestheform of hisbusiness, acourt will surely seethrough thisand hold
him liable on the contract.” JamesJ. White & Robert S. Summers, UNIFORM COMMERCIAL CODE §
3-9, at 155 (1995). What mattersis not the form of the organization, but its underlying purpose, its
intent.

And arational fact-finder reviewing the history of Atofina’'s actions could only conclude
those actions were motivated by adesire to avoid the consequences of the VVulcan contract. Atofina
was dissatisfied with the price contained in the requirements contract, so it acted to circumvent the

contract.
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Defendants suggest that their actions were legitimate under the law so long as avoiding the
contract was not the “predominant” factor in their decision. First, the court finds the argument
unpersuasive as a statement of law; no case law supports such an approach. To the contrary, the
cases consistently suggest that bad faith existsif contract avoidance played a significant causal role
in the buyer’ s decision to reduce her requirements to zero.

Second, that suggestion is in any event not supported by the uncontroverted facts, which
establish that the key factor in Atofina's decision regarding the Wichita plant was the price of
chloroform under the Vulcan contract. Theother factors suggested by Atofina—therelative small
size of the Wichita plant, the fact that it was a single-product facility, the general phase-out of
emissive R-22 — are factswhich were well known to Atofina at the time it entered into the 1999
contract; in other words, those factors were not independent of the contractual relationship created
by the 1999 agreement. Those factorswere also minor. For Atofina, "the main disadvantage was
chloroform,” or rather, asit was priced under the 1999 contract. The defendant acted in bad faith
becausethe inescapable core of Atofina sdecision wasadesireto avoid the chloroform priceterms

it had agreed to in 1999. Empire Gas, 840 F.2d at 1340-41.

2. Fraud and other claims

Plaintiff Vulcan seeks a determination that the defendants conduct amounted to fraud.
Defendants seek a determination that VVulcan can recover, if at dl, only for its claims of breach of
contract, not for either fraud or unjust enrichment.

The court will grant summary judgment in favor of defendant Atofina as to the daims of

fraud and unjust enrichment. The court will aso grant summary judgment to defendants as to the
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claim of conspiracy to defraud. The court will reserverulingon the claim of fraud against defendant
Atofina France.

Notwithstanding the protestations contained in its briefs to the court, it is apparent that the
substance of Vulcan's claims of fraud and unjust enrichment closely track those of its breach of
contract claims, and the fraud claims seek recovery for sums which would fall within the damages
sought under the contract claims. V ulcan allegesthat defendantsviol ated the contract by terminating
its purchases earlier than permitted under the contract, by giving fal se and misleading estimates of
itsanticipated requirementsfor 2002, and by breaking aDecember 2001agreement to buy chloroform
for 2002 in exchange for a discounted price. It also alleges defendant Atofina defrauded it by not
telling Vulcan that its October and December 2001 estimates were misleading , and that it
represented it would buy chloroform throughout 2002. Asto Atofina and Atofina France, Vulcan
allegesaconspiracy to defraud by making fal se forecasts and hiding Atofina simports. And aganst
AtofinaFrance, Vulcan alleges fraud in inducing Atofinato misrepresent its requirements and stop
buying chloroform in mid-2002.

Here, the duties underlying the breach of contract claimssubstantidly replicate those under
thetort claims. In both cases, Vulcan contends that defendants violated an obligation to operatein
good faith in meeting itsdutiesunder the contract. The closetie betweenthetwo claimsmay be seen
in Vulcan's argument in support of its motion for summary judgment on the breach of contract
claims, whereit notesthat “ Atofina s bad faith shutdown of the Wichita plant is aso proved by the
fraud perpetuated against V ulcan duringthe shutdown planning.” (PI. Br. at 50). Ineveryreal sense,

the fraud and contract claims here are two sides of the same coin.
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Theleading caseon theissueinthe Tenth Circuit is/sler v. Texas Oil & Gas Corp., 749 F.2d
22, 23-24 (10th Cir. 1984), where the court observed:

The very notion of contract is the consensua formation of relationships with
bargained-for duties. An essential corollary of the concept of bargained-for duties
is bargained-for liabilities for failure to perform them. Important to the vitality of
contract isthe capacity voluntarily to define the consequences of the breach of aduty
before assuming the duty.

Thiscaseisillustrative. The effect of confusing the concept of contractual
duties, which arevoluntarily bargained for, with the concept of tort duties, which are
largely imposed by law, would be to nullify a substantial part of what the parties
expressly bargained for--limited liability. Unless such bargains are againg public
policy (covered either by prohibitory statutes or well-defined, judge-maderulessuch
asunconscionability), thereisno reasoninfact or inlaw to underminethem. Indeed,
it would be an unwarranted judicial intrusion into the marketplace. No reason
appearsto support such aradical shift from bargained-for dutiesand liabilitiesto the
imposition of duties and liabilities that were expressly negated by the parties
themselves when they decided to abandon their status as legal strangers and define
their relationship by contract. Tort law proceeds from along historical evolution of
externally imposed dutiesand liabilities. Contract |aw proceedsfrom an evenlonger
historical evolution of bargained-for duties and liabilities. The careless and
unnecessary blanket confusion of tort and contract would undermine the carefully
evolved utility of both.

Intort, thelegislatures and the courts have set the parameters of social policy
and imposed them on individual members of society without their consent. The
socia policy in the field of contract has been left to the parties themselves to
determine, with judicial and legidative intervention tolerated only in the most
extreme cases. Where there has been intervention, it has been by the application of
well established contract doctrines, most of which focus on threatsto theintegrity of
thebargaining processitself suchasfraud or extremeimbal anceinbargaining power.

Further, it should not matter whether the breach of abargained-for duty arises
from inattention, a disagreement over the existence of the duty, a dispute over the
nature of the duty, an inability to perform the duty, or a ssmple unwillingness to
perform the duty. Thepartiesby contract (or in the absence of an express provision,
by implied rules evolved under contract analysis) have themselves defined the
consequences of the breach. In the marketplace of contract, a breach isabreachis
abreach — unless the parties choose to specify otherwise.

The Kansas Supreme Court relied on Isler initsdecision striking ajury verdict awarding tort

damagesto acounterclaiming defendant in Ford Motor Credit Co. v. Suburban Ford, 237 Kan. 195,
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699 P.2d 992, cert. denied, 474 U.S. 995 (1985). The Kansas court noted that Isler was “a
wellreasoned opinion pointing out the impropriety of confusing contract and tort law.” 237 Kan. at
203.

Thiscourt hasapplied the sameprinciple. In Hammer Realty Group v. Continental Western
Ins., 2000 WL 1744932 (D.Kan. 1996), the court concluded that plaintiffs could not advance atort
claim where the facts of the case showed a duty arising in contract. The court observed:

Regardlessof when defendant decided to deny plaintiff’ sclaim, that decisiondirectly

relates to the aleged breach of the parties contract. The allegedly fraudulent

representations are the promises made in the contract itself. The parties entered a

bargained-for agreement that created contractual duties. Plaintiff agreed to pay

insurance premiums a a specified rate and defendant agreed to insure the plaintiff

againg “ specified causesof loss.” Thebargained-for nature of these duties displaces

the imposition of similar tort duties such as those advanced by plaintiff’s second

count.
2000 WL 1744932 at * 2.

The court reached asimilar conclusionin Kanco Distributing v. Snapper, Inc., No. 96-1397-
JTM, 1998 WL 47594 (D. Kan. Jan. 26, 1998), where it dismissed a claim of conversion where the
same facts underlay a breach of contract claim. The court wrote: “Where, as here, the rights of the
partiesare otherwise defined by contract, the court believes those documentsshoul d control the duty
of the parties rather than importing general tort duties.” Id. at *8.

And in Parsons v. Davis, No. 95-1458-JTM, 1997 WL 446264 at *4 (D. Kan. 1997), the
court concluded:

The genera rule in Kansas and dsewhere is that the existence of a contract

relationship bars the assertion of tort cdlaims covering the same subject matter

governed by the contract. Atchison Casting Corp. v. Dofasco, Inc., 889 F.Supp.

1445, 1461 (D.Kan.1995). Additional tort duties may not be imposed where the

parties duties and rights are specifically defined by contract. Id. In addition,
damageswhich arerecoverabl e as economic damagesfor breach of contract may not
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be recovered under both a contract and atort theory. Equitable,[Life Leasing Corp.
v. Abbick], 243 Kan. [513,] 516, 757 P.2d 304 [(1988)].

See also Joseph v. Terminix Intern. Co., No. 91-1045-K, 1992 WL 24686 (D. Kan. 1992) (noting
that duties under contract “ are voluntarily bargained for rightsand obligations” whiletort dutiesare
“imposed by law [and i]n order to uphold the principles of freedom of contract, no tort duty can be
imposed on a party where that party's rights and duties are specificdly defined by contract”).

Vulcan suggests that the above authorities do not apply where there has been an intentional
fraud, or, in thelanguage of VVulcan’ sbrief, the tort claim asserts aclaim of malfeasance rather than
merely failureto perform. But this argument finds no purchase in Kansas law. Itisnotablethat in
Suburban Ford, the Kansas Supreme Court noted that defendant had presented a * baker’ s dozen”
tort claims — specifically including fraud — and the court nonetheless concluded no tort clams
should have been presented to the jury.

Nothing would be added to this already lengthy opinion by individually discussing

each tort theory and specifically finding each improper. It is sufficient to state we

have reviewed each such theory and find that the trial court erred in submitting any

tort theory to the jury.
237 Kan. a 205, 699 P.2d at 1000 (emphasisin Suburban Ford). What mattered to the court was
not how the tort was denominated, but commercial and contractual nature of the underlying
relationship, stating that “[i]t should be emphasized that al parties to this action were in a
contractual rel ationship with each other, and their difficultieswith each other arisedirectly fromthat
contractual relationship. 237 Kan. at 203, 699 P.2d at 998 (emphasis, again, by Suburban Ford).

The court will reserve ruling on the claims of fraud against defendant Atofina France, and

neither grant nor deny the motionsby both plaintiff and defendant ontheissue. Theundisputed facts

do not alow the court to conclude that Atofina France either did, or did not, commit fraud by
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inducing Atofinato engage in specific actions with respect to the Wichita plant. Simply put, the
evidenceisnot of asufficient state to form adefinite conclusion asto the nature of AtofinaFrance's
corporate relationship to defendant Atofina, the extent to which it may have controlled or directed
Atofina s actions, and hence theroleit may have played in the alleged fraud. Because these issues
require fuller treatment at trial, the court denies summary judgment as to the issue.

The court will grant summary judgment as to the claim of civil conspiracy among the
defendants. Generdly daims of conspiracy will not lie as to affiliated corporations. Copperweld
Corp. v. Independence Tube Corp., 467 U.S. 752 (1984) (applying doctrine limiting conspiracy
claimsunder antitrust law). Because"aconspiracy requiresat least two parties,” conspiracy actions
againg must receive careful scrutiny, since”[a] corporationisnot capable of conspiring withitself.”
Lantec, Inc., v. Novell, Inc., 306 F.3d 1003, 1028 (10th Cir. 2002) (citing Copperweld). Thedoctrine
identified in Copperweld has been applied to general claims of civil conspiracy. Pizza Mgmt. v.
Pizza Hut, Inc. 7347 F.Supp. 1154, (D.Kan. 1990).

V ulcan objectsthat the preci se nature of the corporate ownership of thedefendantsisunclear,
and the court has noted the uncertain nature of Estagnasi€’s testimony on the point. But that
uncertainty appears to whether Atofina and Atofina France are separate sister corporations, or
whether they aresister companieswithout a separate a separate corporate existence. Histestimony
is sufficient, however, to establish that Atofinaand Atofina France are not unrelated corporations,
but closely related companies under the same general ownership of TotalFinaElf. Because the
evidence demonstrates at a minimum that both defendants acted with * one consciousness guiding
the economic decisions,” the claim of civil conspiracy isill-founded, and will be dismissed. Pizza

Mgmt., 737 F.Supp. at 1166.
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The court grants summary judgment as to Vulcan's clam of unjust enrichment as to
defendant Atofina. Vulcanindicatesinitsresponsebrief that thisclaimisdirected at AtofinaFrance
rather than Atofina. Summary judgment is therefore appropriate as to defendant Atofina. Asto
AtofinaFrance, the defendants argue that a quasi-contract claim should be dismissed in light of the
existing contractual relationship protecting the plaintiff. See Member Servs. Life Ins. Co. v.
American Nat’l Bank & Trust, 130 F.3d 950 (10th Cir. 1997). Although the contract herewaswith
Atofina, rather than Atofina France, the defendants cite W&W Oil v. Capps, 784 S.W.2d 536, 537
(Ct.App.Tex. 1999) for the proposition that an unjust enrichment claim is precluded against third
parties to the contract.

Thisreads W& W Oil too broadly, since that case dealt an unjust enrichment claim “seeking
recovery from athird party foreign to the original contract.” Id. at 537 (emphasisadded). That this
issimply the general (but not unqualified) rule may also be seen in National City Bank v. Fleming,
2 Ohio App.3d 50, 440 N.E.2d 590, 599 (1981), where the court reached a similar conclusion,
rejecting a quantum meruit claim by plaintiff for repairing the vehicle of athird party beneficiary,
wherethe defendant “first learned of therepairs ... after [they] werecomplete.” But the court there
distinguished cases such as Costanzo v. Stewart, 9 Ariz.App. 430, 453 P.2d 526 (1969), which have
concluded that a contract beneficiary may be liable in equity if he induces the conferral of the
benefit. And the Fourth Circuit has explicitly rejected the suggestion that various cases, including
Ww&W Oil, stand for the principle that the existence of a contract remedy against one defendant
necessarily bars equitable claims against all other parties; instead, the doctrine only protects third
partieswho were“foreign” to the contract in that they did not aid ininducing the plaintiff’ s actions.

Raymond, Colesar, Glaspy & Huss, P.C. v. Allied Capital, 961 F.2d 489, 492 (4th Cir. 489) (citing
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W&W Qil). See also Peterv. United States, 6 Cl.Ct. 768, 780 (1984) (rule barring actiononimplied
contract where express contract exists “ hasfull effect only when the partiesto both contractsare the

same”’).

3. Vulcan’s damages and the Evergreen Agreement

V ulcan al so seeks summary judgment on the extent of itscontract damages. V ulcan contends
that, since Atofinafaled to terminate the 1999 Sales Agreement by the contract’ s annual renewal
date, the contract term automatically renewed, and its contract damages run from July 2002 to
August 31, 2003. Atofinacontendsthat VVulcan’s damages would run only for 12 months after the
date of notice, until February 11, 2003.

Section 2.2 of the 1999 A greement, which became effective on September 1, 1999, provides:

Theinitial term of this Agreement shall extend for three (3) years after it becomes

effective (“Initial Term”). Thereafter, this Agreement shall renew automatically for

successive twelve (12) calendar month periods (“Additional Term(s)”) unless the

Agreement is terminated pursuant to the provisions of this Agreement. In addition

to the specific rights of termination provided herein, either party may terminate this

Agreement after thelnitial Term effective upon the expiration of twelve (12) months

prior written notice mailed to the other party. The Initial Term and any Additional

Terms shall sometimes be collectively referred to herein asthe “ Term.”

Under the ordinary operation of the contract, the primary, “ Initial Term,” wasfor threeyears.
Thereafter, absent termination, the contract would perpetually renew for additional, one year terms.
Theissue before the court iswhen isthe effective date of atermination, when noticeisgiveninthe
middleof aterm. Vulcan contendsthat under the contract, thefinal effective date must be at the end

of aterm, on an annual anniversary of the effective date of the contract (September 1, 1999). Itis

uncontrovertedthat Atofina sFebruary 11, 2002 notice was subsequent to theend of thelnitial Term
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of the contract, and that by operation of the contract’s § 2.2, the contract had by then already been
extended for another term, until August 31, 2002.

Vulcan correctly notes that Atofina understood that the 1999 agreement was an evergreen
contract. “‘Evergreen clauses’ provide that the term of the contract will be extended for some
specified period beginning with the date of expiration of the primary term. The contract would
remainin effect until terminated by action of one of the parties after giving the required notice prior
totheanniversary date.” Superior Oil Co. v. Pioneer Corp., 532 F. Supp. 731, 733 (N.D. Tex. 1982)
(quoting F.E.R.C. Order NO. 68, 45 Fed. Reg. 5678, 5683 n.15 (Jan. 18, 1980) (codified throughout
18 C.F.R. pts. 270 & 271)). Vulcan notes generally definitions such asthat containedin BLACK’s
LAW DICTIONARY 321 (7th ed. 1999), which provide that an “evergreen contract” is one “that
renews itself from one term to the next in the absence of contrary notice by one of the parties.”

However, while evergreen contracts typically extend for an additional set term if not
otherwiseterminated, it doesnot fall that all such contractsterminatein suchfashion. Thecourt has
found no authority for such a proposition, and Vulcan has cited to none. Instead, all of the
authorities cited by Vulcan turn, as they must, on the specific contract |anguage employed in each
case.

For itsargument, Vulcanreliesin particular on Zurn Constructors v. B.F. Goodrich Co., 685
F. Supp. 1172, 1174-75 (D. Kan. 1988). In Zurn the court reviewed an evergreen contract, part of
which provided:

This contract will bein effect for aprimary period of one (1) year beginning March

1, 1982 to February 28, 1983 and, in effect, thereafter on ayear-to-year basis, subject

to termination by either party giving the other sixty (60) days written notification.

Seller and Buyer agree to meet at least sixty (60) days prior to anniversary ending
date for the purpose of negotiating terms for subsequent years.
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685 F.Supp. at 1175 n.1. The court concluded as afinding of fact:

This"evergreen" clause provides aone-year primary contract from March 1, 1982,

to February 28, 1983. Thiscontract isautomatically renewed for another year, unless

either party gives written notice of termination at least sixty days prior to the

February 28th expiration date.

Id. at 1174-75.

Smilarly, in Winthrop Res. Corp. v. Advanced Telecomm, No. 01-640, 2002 WL 31777799,
at*2 (D. Minn. Dec. 10, 2002), also relied on by Vulcan, the lease in question contained language
specifically defining when notice of termination must be given in relation to the end of aterm: the
lease provided that it “may be terminated without cause at the end of the Initial Term or any year
thereafter by either party mailing written notice of itstermination to the other party not lessthan one
hundred twenty (120) days prior to such termination date.”

Both casesfollow the same approach: the contract renews for another term (almost always
ayear), unless notice of termination is given some period (60 or 120 days) before the end of aterm.

See Ao International Ass'n of Bridge, Structural, and Ornamental Iron Workers v. J&N
Steel & Erection, No. 99-4075, 2001 WL 392048 (6th Cir. April 13, 2001) (evergreen contract
providedit “ shall automatically renew unlesswritten noticeisgiven by either party not lessthan one
hundred twenty (120) days prior to the expiration date or any renewal thereof”); Centrals States,
Southeast & Southwest Areas Pension Fundv. Kabbes Trucking, No. 02-C-1809, 2004 WL 2644515
(N.D.1I1. Nov. 18, 2004) (evergreen provision provided that the contract “ shall continueinfull force
and effect from year to year thereafter unless written notice of desire to cancel or terminate the

Agreement is served by either party upon the other at least sixty (60) days prior to annual date of

expiration.”) In dl of these cases except Zurn, thetimefor terminationisdirectly and explicitly tied
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to the end of the term, and in Zurn the relationship is neverthel ess present — the terminating party
must given 60 days notice, and the immediately following sentence provides that the parties must
meet 60 days before the new renewal date to agree on terms.

Here, the language of Section 2.2 of the Agreement is different in important respects from
that contained in the cited cases. First, it may be noted that the unlike the cited cases, which have
arelatively short time for notice compared to the length of the additional, extended term (60 or 120
daysversusoneyear), the contract here speaks of an amount of notice no shorter than the additional
term itself (twelve months). Asaresult, it is unsurprising that the cited cases would not agree to
deeming the contracts dead a month or two after notice was given — to do so would result in a
drasticdly shortened term, theoretically a twelve-fold decrease. In the present case, by contrast,
Atofina s interpretation of the contract does not do violence to the general goal of protecting the
parties ability to plan for the next twelve months, while VVulcan’s position has the effect of almost
doubling (two years less one day) the effective time a party who wants out of the contract would
have to wait if they miss they giving notice by the anniversary date.

Much moreimportantly, Vulcan’ s position requires the court to ignore the explicit language
of the contract, which may be emphasized thus:

Theinitial term of this Agreement shall extend for three (3) years after it becomes

effective (“Initial Term”). Thereafter, this Agreement shall renew automatically for

successive twelve (12) calendar month periods (“ Additional Term(s)”) unless the

Agreement isterminated pursuant to the provisions of this Agreement. In addition

to the specific rights of termination provided herein, either party may terminate

this Agreement after the Initial Term effective upon the expiration of twelve (12)

months prior written notice mailed to the other party. The Initial Term and any
Additional Terms shal sometimes be collectively referred to herein asthe “ Term.”
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The Agreement thus does far more than the contract language contained in the cited cases.
That is, it does not merdy state when the notice should be given; it also states that, in addition to
everythingelse, aparty may terminatethe agreement “ effective” twelve monthsafter thenotice. The
court concludes that the plain language of the contract provides that Vulcan’s rights under the
contract ended onFebruary 11, 2003, twel ve months after Atofina’ snotice of termination, whichwas
when the notice took “effect[].”

Vulcan argues that the contract cannot end on February 11, 2003, since thiswould create a
period term not defined in the Agreement; no terms of less than 12 months are permitted. But this
argument is unpersuasive in light of the plain language of the contract. Vulcan also cites to the
testimony of Atofinapersonnel asto their general understanding of evergreen contracts. First, these
witnessesgive only general opinionsasto the effect of such contracts— they renew annually —and
do not addressthe question specifically beforethis court: what isthe effective date of the end of the
contract if thereisanotice of termination? Second, the interpretation of those witnesses cannot vary
the plain wording of the contract itself.

Nor isVulcan more substantial ground whenit rhetorically asks, “If the partiesintended the
contract to be terminable at will after the Initial Term, then why include the annua automatic
renewal feature?’ (Pl. Br. at 72). Thelonger answer isthat, first, the contract is not terminable “ at
will,” as that term is generally understood in the law, meaning a relationship which can be ended
immediatdy without notice or other continuing duties. The agreement provides for termination
rights but they are carefully and explicitly limited under the contract: a party can give notice of
termination, but must still perform its contract duties for the next twelve months. Second, annual

renewal and termination are not incompatible, and the parties may well have intended precisely the
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result contemplated here — generally the contract automatically renews for a definite term in the
absence of notice to terminate. The short answer would be that, if this result isindeed contrary to
Vulcan's origina but private intentions, the Agreement from its point of view is simply not well
drafted. Thefunction of the court isto enforce acontract asit isactually written by the parties, not
to create one based upon what the contracting parties wisely should have done. NEA-Coffeyville v.
Unified School Dist. No. 445, 268 Kan. 384, 404, 996 P.2d 821 (2000). Absent ambiguity in the
language of a contract, “a court must give effect to theintent of the parties as expressed within the
four cornersof theinstrument.” Blair Constr. v. McBeth, 273 Kan. 679, 691, 44 P.3d 1244, 1252-53
(2002).

Thecourt grantsdefendant’ s partial summary judgment motion seeking adetermination that
Vulcan's damages under the Sales Agreement are limited to the twelve month period after the

February 11, 2002 notice of termination.

II. Motions in Limine

Vulcan has moved to exclude the testimony of both the expert testimony of Richard Kanter
and Walter Schumacher. Both are agents of Atofina — Kanter is a managerial employee,
Schumacher is corporate counsel — who would testify as to the 1999 Sales Agreement. Kanter
wouldtestify generally asto UCC law asto requirementscontracts and both Kanter and Schumacher
would testify as to the meaning of the Agreement’ s termination provisions. Vulcan objects to the
proposed testimony on thegroundsthat K anter and Schumacher both offer merelyinadmissiblelegal

conclusions. Vulcan also argues that Kanter does not qualify as an expert.
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Although the court finds merit in Vulcan’s arguments, and would grant the motions in the
absence of the summary judgment rulings included herein, the court finds that plaintiff’s motions
should be denied as moot. As noted elsewhere in this order, the court finds that the terms of the
Sales Agreement are not ambiguous, and govern therelations of the parties in the manner noted in
thisopinion. The remaining questions before the court relate to damages and the alleged fraud by
Atofina France. Since there is no indication that Kanter or Schumacher have given objectionable
expert testimony as to these issues, the court need not resolve the motions advanced by plaintiff.

Next, Vulcan hasmoved to excludethe expert testimony of JamesConnelly, atransportation
manager who hastestified asto Vulcan’ sexpected damages. Specifically, ontheissue of mediation
of damages, Connelly has testified that Vulcan sold its chloroform elsewhere by using chlorine
railroad cars given up by Atofinain 2002 when it cut back on its own transportation. Vulcan's
position isthat therailroad car market was so tight that, after the adjacent Atofinaplant was closed,
it could not sall any of itschloroform to other customers. Connelly testified that VV ulcan would have
needed only 35 to 40 ralroad cars to sell 2000 tons of chloroform each month.

V ulcan seeksto exclude Connelly’ stestimony because Connelly failed totest or confirm his
general opinionsthat (1) therailroad carsgiven up by Atofinawere availableto beleased by Vulcan,
and (2) that those chlorine cars could be modified to carry chloroform. BriceElliot, Vulcan’sexpert,
hastestified that modifying the railroad cars would require extensive modifications, which heas*“a
guess” would estimateto be between $15,000 to $20,000 per car. (Dkt. No. 378, Exh. D. at 141-42).

The court will deny Vulcan’s motion. Vulcan singles out one element of the scientific
method (testing of hypotheses) to support exclusion. But Connelly testified that he had personal

knowledge, from his role as chemicals transportation manager for Atofina, as to the nature of the
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railroad car market in 2002. At that time, dueto the closure of several chemicd plants around the
country, there was a significant surplus of railroad cars. Connelly has firsthand experience in the
refitting of railroad cars (in thisinstance, altering achlorine car to fluorochemical). Hetestified that
themodification took a most 90 days, and could be performed to render thecars capabl e of carrying
chloroform for $2000 (or $7000 if the car’ s pressure plate needed to be changed). The court finds
that independent testing is not asine que non of expert testimony admissibility where the expert can
corroborate his opinions based upon his own prior personal knowledge of the facts underlying his
opinion.

Next, Vulcan seeks to exclude testimony of any “advice of counsel” evidence on behalf of
Atofina. Specifically, Vulcan seeksto exclude evidence Atofinamight offer which would suggest
that its decisions wererendered by the advice of counsel. It arguesthat Atofinafailed to present the
subject as a separate affirmative defense, that it has waived the issue, and that its withess
Schumacher cannot give admissible testimony as to the issue. The court finds Atofina has not
waived the issue, which is not an independent affirmative defense, but evidence which could bear
upon an element of Vulcan'sclaims. whether Atofina had the intent to deceive required for fraud.

Vulcan correctly notes that defendants have presented no authority in Kansas law for the
proposition that advice of counsel isadefenseto acam of fraud. But the defenseisrecognized as
adefenseto aclaim of malicious prosecution. Bartal v. Brower, 268 Kan. 195, 993 P.2d 629 (1999).

As to fraud, the one Kansas case touching on the subject appears to be closely tied to the
fiduciary nature of therelationship involved. In McAdam v. Fireman’s Fund Ins., 203 Kan. 123, 452
P.2d 851 (1969) the court upheld aclaim for fraud by aminor against his guardian, holding that the

guardian was not entitled to use advice of counsel asadefense. The court stressed that the guardian
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iIsnot an insurer, and isonly ligble when hefailsto “exercise the diligence and prudence ordinarily
employed,” that is, acts without due care, 203 Kan. at 127, 452 P.2d at 855, and that in the case
before it, the evidence established that the defendant’ s conduct was more “than mere carel essness
orimprudence.” 203 Kan. at 128, 452 P.2d at 856. Ultimately, the court concluded that “[t]he mere
fact that a fiduciary relies upon the advice of counsd cannot be regarded as an adequae excuse
where his conduct” violates her standard of due care. 203 Kan. at 128, 452 P.2d at 855.

Thereis, however, substantial authority from other statesfor the conclusion that evidence of
advice of counsd, while not acomplete defenseto claimsof fraud, is at |east admissible asrelevant
to the question of adefendant’ salleged fraudulent intent. Thus, in Rea v. Wichita Mortgage Corp.,
747 F.2d 567, 576 (10th Cir.1984), citing along list of federd appellate decisions from around the
country involving cases such as tax evasion, mail fraud, and unfair labor practices, observed that

reliance on the advice of legal counsel is recognized as avalid defensein both civil

and criminal contexts. While such reliance is not an absolute defensg, it is a factor

fto be considered in determining a defendant’s good faith, willfulness, or illegal

Intent.

Decisions applying statelaw are consistent. See Garvin v. Secretary of State, 266 Ga.App.
66, 73(2), 596 S.E.2d 166 (2004) ("aclaim by the violator that he or she acted in reliance on the
advice of counsel is a factor which may be considered along with al other circumstances relevant
to the issue of whether the conduct was a knowing and intentional violation™ of Georgia Security
Act); Brashears v. Collison, 207 Md. 339, 115 A.2d 289, 294 (1996) (“[o]f course, thelaw does not
excuse aperson in all cases merely because he relied on the opinion of his attorney; but he is not

liable in thisform of action, which hasfor its basis actual fraud, when he has acted on the opinion

of his attorneysin making a statement, if he did so honestly”).
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The court findsthat evidence of advice of counsel may be introduced at trial to demonstrate
whether or not defendant Atofina France acted with fraudulent intent.

The court will grant the motion to exclude the environmental testimony of Tracy Winter.

Winter would testify, according to Vulcan, that the true costs of environmental remediation
at Atofina’ s Wichita plant were on the order of $15 million, rather than the $2 to 4 million that are
reflected in Atofina sinternal estimates, and that this hdps to show that those plans “intentiondly
understated the true cost” of remediation in order to justify the shutdown of the plant. (Dkt. No. at
8).

Winter’ s testimony is inadmissble for two reasons. First, although Winter is along-term,
30- year Vulcan employeg, it is apparent that the vast majority of this experience had nothing to do
with environmental issues. Only inthelast four years has Winter been placed in charge of Vulcan’'s
remediation projects. Vulcan notes that in this role Winter has manageria supervision of five
environmental engineers and one environmental superintendent, but thereis no evidence that this
general supervisory roleincludes actual experience with creating cost estimates for cleanup efforts.
Tothecontrary, Winter acknowledged in hisdeposition that he has never in hisjob previously given
an off-site cost estimate of environmental remediation, and even asto Vulcan’'s own plant, he has
merely “given it agreat deal of thought,” without committing any of those thoughtsto paper. (Dkt.
No., Exh. A, at 13-14). Winter’sonly formal training is a single, week-long seminar he attended.

Winter’ sestimateof the ultimate cost of remediatingthe Atofinafacility, based on extremely
limited persona history and training in subject, and which were rendered without accounting for
specific cost estimates (the amount of soil to be tested at the Atofina plant, the cost per test, etc.)

forcesthe court to concludethat Winter’ stestimony isinsufficiently reliableto be presented at trial.
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Second, Winter’ stestimony isirrelevant because it shedsno light asto Atofina smotivation
for closing the Wichita plant. Environmental remediation costs for that plant were both fixed and
sunk; they would be incurred whether the plant was shut down in 2002 or at some future date. The
anticipated environmental costs were presented to the CDC in 2001, but they were not included in
the estimated yearly savingsfrom shutting the plant down. They could not play arolein motivating
the CDC to shut the plant down because they could not be avoided by shutting the plant down at any

particular time.

II1. Motion to Strike

Plaintiff \Vulcan hasmoved to strike the statement of Héléne M onceaux, on the groundsthat
the declaration was issued outside the United States and not in the form required by 28 U.S.C. §
1746. Defendants have responded by filing amodified declaration; VV ulcan argues that the amended
declarationisuntimely (preventing V ulcan from obtaining discovery about them) and irrelevant (in
that the evidence does not establish the nature of the defendants' corporate structure prior to
December 2000).

The court will deny Vulcan’s motion. The evidence is plainly relevant to the issue of the
corporate structure of defendants at the critical time when the decisions were made with respect to
closing the Wichita plant. Further, given the nature of its allegations against Atofina and Atofina
45 France, it is simply not credible for Vulcan to now argue that, only with the production of this
declaration and the associated chart, hasit been presented with the need to conduct discovery on the

general issue of the defendants’ corporate ownership. Response by affidavit isastandard feature of



summary judgment practice, and the court finds nothing unfair in the evidence presented by the

defendants.

IV. Motion for Surreply

Finally, the court hasat hand plaintiff Vulcan’ srequest for leavetofileasurreply. (Dkt. No.
401). Surreplies are disfavored, the present case presents no reason for departing from the genera
rule, and the partieshaveal ready received more than sufficient opportunity to brief al issuesrelating
to the case. Vulcan's motion is denied.

IT ISACCORDINGLY ORDERED this11™ day of February, 2005, tha the court grantsin
part and deniesin part, as provided herein, the Partial Summary Judgment Motions of Vulcan (Dkt.
No. 367) and Atofina (Dkt. No. 368, 369); the court denies the Motionsin Limine of Vulcan (Dkt.
No. 343, 361, 363, 365) and Atofina (Dkt. No. 370), and Vulcan’ s Motionsto Strike (Dkt. No. 398)
and File Surreply (Dkt. No. 401). TheClerk of the Court shall file this Order free from any seal.

¥ J. Thomas Marten
J. THOMAS MARTEN, JUDGE
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